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BRIEF IN REPLY FOR DEFENDANT IN ERROR.

I.

The argument of counsel for plaintiff in error rela-

tive to the construction to be placed on section 504,

chapter 51, of Carter's Annotated Code, is more in-

genious than logical. It fails to take into considera-

tion sections 506 and 507 of said chapter, which serve

to considerably illuminate the latter part of section 504.

Section 506 provides when an appeal may be taken:

^*No appeal or writ of error by which any final

order or judgment may be reviewed under the

provisions of this Act shall be taken or sued out



except within one year after the entry of the order

or judgment sought to be reviewed."

While section 507 specifies the instances wherein

an appeal will lie from an interlocutory order, namely,

within 60 days after the granting of such order and

limits the appeal to interlocutory orders granting or

dissolving or refusing to grant or dissolve an injunc-

tion.

Now as to these other orders that counsel refer to,

orders in cases where the amount involved exceeds

$500, and which do not need to be final orders ac-

cording to his contention, under what period of time

are they to be classified so far as a right of appeal is

concerned?

It hardly seems worth arguing to the Court that

Congress meant not alone final judgments but final

orders when it enacted section 504, in line with the

general law that appeals are maintainable only from

final decrees, orders or judgments, unless distinctly

otherwise provided for, and in order to prevent as

we have shown in our opening brief the hearing of

a case by piecemeal in the Appellate Court.

This is the construction given to that section by this

Court in the very case cited by counsel in his brief,

Tornanses vs. Melsing, 106 Fed., JJ^^ where the Court

interpolates the word ^*and" between the words ''judg-

ment" and ''order" (p. 784), and bases its decision in

that case upon the fact that the order therein ap-

pealed from was a final order.



Says the Court:

"We have no hesitation in holding that an order

by which a placer mining claim whose proper

preservation in no respect requires it, is taken from
one who is in the actual possession thereof and

turned over to a receiver with instructions to ex-

tract from it its only value, is in effect a final de-

cree, and appealable as such, for its entire value

may be thus destroyed by improper working or ex-

travagant management or by the extraction of all

its mineral, while he from whom it is taken, and

who asserts a right to it, may prefer to work the

claim to a limited extent, or in a particular man-

ner or not at all. He may prefer to hold it for

sale or other disposition; yet, under such orders

as are here involved, the operations of the re-

ceiver of necessity constantly exhaust the very sub-

stance of the property and may speedily render it

absolutely worthless. Surely the authority by

whatever name called under which such a result

may be wrought is in effect a final judgment" (p.

785-6).

Furthermore, in the very late case of Nelson vs.

Meehan, 155 Fed., 3, this Court says in terms:

"Section 504 of the Alaska Code, so far as ap-

plicable, provides that an appeal and writ of error

may be taken and prosecuted from a final judgment

or order of the District Court of Alaska to the

United States Circuit Court of Appeals for the

Ninth Circuit where the value of the subject-

matter exceeds $500. A judgment is defined by



the Codes of Alaska (section 234, Carter's Anno-

tated Codes) ^ as 'the final determination of the

rights of the parties in the action.'
"

This effectually disposes of counsel's construction.

Moreover, as we have shown in our original brief,

plaintiff in error must have made his application to

be discharged on motion before judgment in order

to have its merits considered.

Part IV, Sec. 121, Carter's Code.

And was also foreclosed of a right of appeal by

a prior application made and no appeal taken there-

from, conceding the appealability of an order denying

a motion to discharge (Brief, pp. 13-15).

So far as the order denying the motion to strike

from the judgment certain paragraphs it would be an

imposition upon the Court to re-argue herein its non-

finality. In this respect we call the Court's attention

to our brief (pp. 7-13).

XL

Counsel cite the case of Ledford vs. Emerson, 143

N. C, 127 (55 S. E., 969, 10 L. R. A. N. S., 362),

upon the point that an issue of fraud should have

been tried and found by the verdict of the jury in

order to warrant a judgment that an execution issue

against the person of the defendant.

We consider this case to be practically an authority

in our favor. That was an action wherein fraud in
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the contracting of the debt sued for was alleged in

the complaint, but the only issue submitted to the

jury was "in what amount, if any, is the defendant

indebted to the plaintiff by reason of the matters al-

leged in the complaint." There was no issue of fraud

submitted to the jury or any finding other than the

fact of the existence of the indebtedness sued upon,

and in that case the execution of the judgment against

the property of the defendant having been returned

unsatisfied, the Clerk, without any order from the

Court, issued an execution against the person of the

defendant under which he was arrested and after-

wards discharged upon a writ of habeas corpus.

The Supreme Court of North Carolina in this case

recognizes the distinction between fraud alleged in

the complaint and fraud alleged in an affidavit for

the arrest of the defendant in an ancillary proceeding

similar to the one under which the affidavit in the

case at bar was issued.

The Court says in that case:

"The provision of Revisal in 1905, Sec. 735, does

not bear on the case as it applies only to the issue

so-called which is raised by a denial of the facts

stated in the affidavit upon which the order of

arrest is based and which is ancillary to the prin-

cipal cause of action. In such a case the defendant

may demand a jury trial, but ivhere the issue of

fraud is raised by the pleadings, the plaintiff must

take the burden and he must establish the fact of



fraiiJ before he can he entitled to an execution

against the person of the defendant."

In the case at bar defendant made no attempt to

demand a jury trial upon the issue of fraud raised in

the affidavit of arrest. He came in and submitted to

the process of the Court by giving bail and it was

too late for him after the rendition of the judgment

in the case to raise any question of the sufficiency

of the process upon which he was arrested.

We again quote from Houston vs. Sedgwick, 32

Atl., 12:

".
. . an affidavit prescribed by act to hold

a defendant to bail in a civil action is a part of the

process to bring him into court and any objection

to it on the ground of deficiency or irregularity

in it may be and must be taken advantage of by

the defendant in the first instance and before he

has given bail or entered appearance; and if he

fails to do so he must be considered to have waived

his objections to it and neither he nor his bail

can afterwards avail himself of the objection."

In that case the affidavit was "wholly wanting" in

a material allegation, but as the Court there said, this

fact did not alter or change the rule applicable.

III.

We do not deem it necessary to discuss the point

made by counsel in his brief that the amended com-



plaint filed in the Court below stated an entirely new

cause of action and an equitable one at that.

We can not say any more than we have said in

our opening brief on that point. Counsel is, however,

somewhat inconsistent in maintaining that the action

stated was an equitable one and at the same time ask-

ing for a review by this Court upon a writ of error

from the judgment in that action. Certainly counsel

must be aware of the rule that in equitable actions

an appeal only lies to give jurisdiction to this Court

while in law actions a writ of error brings up the

action for review.

"The appropriate and only mode of bringing

cases of law for review before this Court is by

writ of error. An appeal is applicable only in

chancery cases. The distinction is obvious. It

has been steadily observed and maintained by the

United States Supreme Court for a century.

Equity cases must be brought up by appeal which

brings up the entire record upon the facts as well

as the law; cases at law can only be brought up

by writ of error, which simply brings up the rec-

ord for the correction of errors of law. That is

to say, a writ of error carries up nothing but ques-

tions of law and these questions are to be deter-

mined according to the facts found in the record.

An appeal carries up everything. It substitutes

the higher for the lower court and all questions,

w^hether of fact or of law, depending upon evi-

dence or law, may be re-examined by the appellate
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court just as they were originally examined by the

lower court having jurisdiction."

Stevens vs. Clarke, 62 Fed., 321-2.

^^There can be no question that the only mode

of giving this Court jurisdiction for the correc-

tion of errors in a law case is by writ of error.

An appeal can not have this result.

The Supreme Court and the Circuit Court of Ap-
peals possess no appellate power in any case unless

conferred upon them by act of Congress, nor can

such jurisdiction when conferred be exercised in

any other form or by any other mode of proceed-

ing than that which the law prescribes.

"Chief Justice Tawney, in Sarchet vs. U. S., 12

Pet., 143, held that an action at law could not be

brought to the Supreme Court by an appeal, but

must come up on writ or error; in no other way
could that Court get jurisdiction."

City of Wilmington vs. Ricaud, 90 Fed., 212.

See also

—

Thompson vs. Travelers' Ins. Co., 161 Fed., 867.

While all distinctions in the forms of actions at

law and suits in equity are abolished in Alaska, there

is still recognized a distinction in the substance of

such actions in so far as carrying the same to the Cir-

cuit Court of Appeals or the Supreme Court of the

United States for review is concerned, it being pro-



vided by section 508, part IV, chapter 51, of Carter's

Annotated Codes that

"All provisions of law now in force regulating

the procedure and practice in cases brought by

appeal or writ of error to the Supreme Court of

the United States, or to the United States Circuit

Court of Appeals for the Ninth Circuit, except

in so far as the same may be inconsistent with any

provision of this Act, shall regulate the procedure

and practice in cases brought to the courts re-

spectively from the District Court for the District

of Alaska."

Therefore if counsel is right in his contention that

the amended complaint stated an equitable cause of

action, he raises another bar to the jurisdiction of

this Court, having asked for a review in an alleged

equitable case upon a writ of error instead of upon

an appeal.

In conclusion we submit, as in our opening brief,

which we ask the Court to consider in connection

with this, that the writ of error should be dismissed.

ist. Because the order refusing to strike the matter

complained of from the judgment is not a final order.

2nd. Because a prior motion had been made to

discharge and the matter was res adjudicata, and the

order denying the subsequent motion therefore not

appealable.
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3rd. Because if contention of counsel for plaintiff

in error is correct and the action was an equitable one,

this Court has no jurisdiction of the writ of error

herein.

In lieu of dismissing the writ of error we ask this

Court to maintain the judgment of the Court below

in that:

1. The denial of the motion to amend the judg-

ment in the particulars asked was, if error at all,

harmless because the statements complained of fol-

lowed as a matter of law from the judgment itself;

2. The motion to discharge was too late, being

made after judgment instead of before, as provided

by the Alaskan Code; the remedy of plaintiff in error,

if any, being by some other method of procedure.

3. Conceding the right of defendant to be dis-

charged upon failure to charge him in execution of

the judgment within a reasonable time after the entry

thereof, the motion was premature in that it was made

at the same term (U. S. vs. Griswold, 11 Fed., 807).

JOHN L. MCGINN,
Attorney for Defendant in Error.

METSON, DREW & MACKENZIE,
E. H. RYAN,

Of Counsel.


